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1.  HeartSouth, PLLC, f/k/a Hubsouth Cardiology (Heartsouth), filed a complant in the Chancary
Court of Lamar County, Missssppi, agang Timothy Boyd, M.D., for damages, injunctive rdief, and a
declaratory judgment dleging that Dr. Boyd vidlated the terms of a physicdian employment agresmert,
goadficaly the covenant not to compete/nat to solicit. Boyd filed a mation to dismiss pursuant to Rule
12(b)(6) of the Missssippi Rules of Civil Procedure daiming that by the very language of the physidians

employment agreement, their contractud re ationship had expiredwithno renewa being executed; therefore



the covenant not to compete/nat to solicit wasingpplicableand/or inthedternetivethe oneyear timeperiod
of the covenant nat to compete/nat to slicit had expired Sxteen days before the filing of the Complant.
Thechancery court granted Boydsmationtodismiss. Aggrieved, HeartSouth, PLL C gpped stothisCourt
and presnts the following issues for review: (1) Did the chancary court e in finding thet the phySdans
employment agresment had in fact expired; (2) Did the chancery court e in granting the Rule 12(b)(6)
moation to dismiss and (3) Even assuming the chancery court's ruling was that of a Rule 56 mation for
summary judgment, did the chancery court err infinding thet thereexisted noissues of genuinemaerid fact.
Wefind that: (1) the chancary court did not e in granting the motion to dismiss; (2) the chancary court
dd not er even assuming the chancery court tregted the moation as a Rule 56 mation for summary
judgment; (3) the physdans employment agreement hed in fact expired with no renewd; and (4) by the
languege of the physidansemployment agresment, thecovenant not to compete/not to solicit did not survive
the agreement's expiration.

FACTSAND PROCEDURAL HISTORY
12 Dr. Timathy Boyd ("Boyd"), aMissssppi netive, is aboard certified physdan as a pecidist
incardiology. IntheFdl of 1999, Boyd wasemployed asacardiologist a the Northeest Arkansas Clinic
inJoneshoro, Arkansas. Hewas goproached by Dr. Alan Covin (“Covin'"), themanager and only member
of HeartSouth, PLL.C ("HeartSouth"), acardiodlogy dinic with locationsin south Mississppi. Covin made
cartain promises to Boyd concarning hisdigibility for partnership in HeartSouth efter the completion of his
one year employment contract.
13.  Boyd and HeartSouth entered into aphys dansemployment agresment (“employment agreement”)
on October 15, 1999. The employment agreement, in rdevant part, provides.

PHYS CIANS EMPLOYMENT AGREEMENT




This Physdan Employment Agreement is made on the 15th day of
October, A.D., 1999, by and between HUBSOUTH CARDIOLOGY, PLLC,
aMisssippi professond limitedlighility company (heranafter"Clinic’) and JOHN
TIMOTHY BOYD, M.D., (herengfter "Physdan’). ...

1. TERM
Physdan agrees to employment with Clinic and to actively pursue a
medicd practice in the Hattiesburg, Missssppi area for a period of
one (1) year beginningon April 1, 2000 (hereindter the"Effective
Dae')...

10. TERMINATION
This Phyddans Employment Agreement shdl be terminated upon the
hegppening of any of the fallowing events
A. Either party hasbreached or violated any provison of this
Physdans Employment Agreament, provided, however,
that the breaching party shdl be given written notice of
such dleged breach or vidlaion and thirty (30) days
within which to correct said breach or vidlaions . . .
F. Whenever the dinic and the Physdan mutudly agreeto
terminate inwriting; . . .
J Clinic or Physdan may dect to taaminate his Physdans
Employment Agresment for any reason uponninety (90)
days written notice to the other party. . .

11. COVENANT NOT TO COMPETE/NOT TO SOLICIT
In order to further the legitimate busnessinterestsof Clinic and to protect
the investment of Clinicin the devdopment of its practice, dthough & the
same timenat preventing Phiysdan from eaming aliveihood, Physician
agrees that during the term of this Physician Employment
Agreement and for a period of one (1) year immediately
following either the voluntary termination by Physician or
termination by Clinic of Physician's employment pur suant
to this Physician Employment Agreement, with cause, the
Physician shall not practice in his specialty of cardiology
within a thirty (30) mile radius of any facility operated,
owned, managed or served by Clinicduringtheterm of this
agreement. Clinicand Physdan agreethat if any portion of thissection
isfound by a Court of competent jurisdiction to be unreasonable or other
unenforcegble, any such portion shdl neverthdess be enforcegble to the
extet such Court deems reasonable and it is the intent of the parties
herein to request that the Court reform such portion in order to make




sare enforcedble Phyddan further agrees thet during the term of this
Physdan Employment Agreement and for a period of one (1) year
immediady following the voluntary or involuntary termination of his
employment pursuant to said Agreament, whether with or without cause,
Physcian shdl not solicit any patient or employee of Clinic to follow
Phyddantohisnew practice. In the event Clinic terminatesthis
Agreement without cause, Physician terminates this
Agreement due to breach by Clinic, of if this Agreement
terminates by its own terms without Physician being
allowed to become a Member of Clinic; then this covenant
not to compete will not be enforced by Clinic and will be
deemed null and void.

12. ELIGBILITY TO PURCHASE MEMBERSHIPUNITS

After Physdan has completed the one (1) year term of this Agreement,
then Phyddan dhdl be digible for congderation for membership in
HubSouth Cardiology, PLLC. . ..

16. REMEDIES FOR BREACH

The parties acknowledge that the breach of any term of this Physician
Employment Agreament by ether of the partiesmay causeimmediateand
irreparable injury to the other party for which there will not exist an
adequate remedy & law. Accordingly, such aggrieved paty shdl be
entitled to request injunctive rdief and oedific paformance, and in any
legal action for such remedies, the party agang whom such attion is
indtituted agrees not to assart and shdl nat be deemed to have waived the
defense that an adequate remedy a law exids.

17. WAIVER OF BREACH

No waver of the enforceament of ay providon in this Physdan
Employment Agresment shdll be deamed acontinuing waiver. . . .

19. MISCELLANEOUSPROVISIONS. ..

(emphasis added).

D. Amendments
ThisPhysicians Employment Agreement constitutes
the entire agreement of the parties and may not be
changed orally, but only upon an amendment in
writing signed by the parties hereto.



4.  Inthe Soring of 2000, Boyd and his family moved to Hattiesburg, and he begen work a
HeartSouth on April 1, 2000. At the time of Boyd's employment, HeartSouth hed dinics in Hattiesburg,
Petd, McComb, and Wiggins. Boyd worked for HeartSouth through the oneyeer period provided inthe
employment agreement with no renewd contract ever being executed between the parties. The oneyear
expiration date of the contract was on March 31, 2001. Despitethe promisesmade by Covin, Boyd was
never offered a partnership in HeartSouth and only received an increase in pay after one year. Boyd
became increesingly unhappy with his pasition a HeartSouth and began considering other employment
options.
.  InFebruary of 2002, Covin was injured in an auto accident.' Theredfter, Covinissued amemo
to Boyd and other physdians employed by HeatSouth seeking suggestions concerning “idess for
membership” in HeartSouth.  Negotiationsasto the "ideas of membership” then ensued. After consuiting
anatorney, Boyd sent aletter to HeartSouth regarding what he bdlieved to be events condtituting "breach”
of hisiniid employment agreemen.
6. OnMarch 12, 2002, atorneysfor Boyd and Mohinder P.S. Randhawa, J., M.D., sant aletter
to HeartSouth and Covin which specificaly stated:

We have conddered the idess you expressed and, after doing so, we can only

respond that we do not find your proposalsto be workable.

Dr. Randhawa and Dr. Boyd intend to discontinue therr assodaion with

HeartSouth, PLLC, and to edtablish ther practice ssparate and gpart from
HeartSouth.

! HeartSouth goes into grest detail concerning the "horrific" auto accident and resulting injuries
suffered by Covin. HeartSouth aso attempts to interject facts to support some sort of "conspiracy
theory," whereby Boyd and another physician were attempting to take advantage of Covin'sinjured
condition. Asthese statements of fact are unrdiable and irrdevant to the issues a hand, they will not be
discussed.



(emphasis added).? Two dayslater on March 14, 2002, Boyd sant aletter of resgnation to Covin and
HeartSouth effective March 18, 2002. Theregfter, Boyd joined the Heart Center.  Inresponseto Boyd's
resgnation and new employment, HeartSouth sent a certified letter on April 1, 2002, ordering Boyd to
"ceaseand des s becausehewasin violation of Section 11 of theemployment agreement which provided
for the covenant not to compete/nat to saliait (covenant).

7. OnApril 16, 2002, HeartSouth filed acomplaint in the Chancery Court of Lamar County againgt
Boyd seeking damages, injunctive rdief, and a dedaratory judgment. Exhibit A to the complaint was a
copy of theemployment agreement. Exhibit B to the complaint wasacopy of the cartified ceeseand desst
|letter sent to Boyd on April 1, 2002. That same day, HeartSouth d<o filed a mation for a prdiminary
injunctionwhich dso atached as exhibitsthe employment agreament and certified "ceeseand des st | etter
sent to Boyd.

8. OnMay 29, 2002, Boyd filed a Rule 12(b)(6) mation to dismissfor falure to Sate adam upon
whichrdief may be granted. Attached as exhibits to the mation induded the employment agreement and
aldter dated March 6, 2002 from HeartSouth to Boyd in response to Boyd's dlegations that during the
term of the employment agreement, HeartSouth had breeched the contract. In hismation, Boyd daimed
that the employment agreement had expired and terminated by its own terms on March 31, 2001 and hed
not beenrenewed. In support of hisdam, Boyd pointed to the March 6, 2002, | etter sent by HeartSouth's
atorney in reponse to the dlegetions of breach which soedificaly Sated:

Y ou dated in the firgt paragraph of your letter that you are "providing HeartSouth with
notice of Dr. Boyd'sintent to terminate the agreement if HeartSouth has not cured each of
the following breaches' of the employment agreement. Please be adviced that in
Paragraph1 of the Physdan Employment Agreement (the" Agreament”), itisprovided thet

2 Mohinder P.S. Randhawa, J., M.D., isnot a party to this lawsuit.
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the contract terminates one year form February 1, 2000. Accordingly, the contract
terminated on the date and therelationship that has existed between the
partiessincethat day isthat of " employment at will."

(emphasis added).

1. On June 3, 2002, HeartSouth filed its firgt response to Boyd's moation to dismiss.  Attached as
exhibits to this regponse were excerpts from the depostion testimony of Boyd and the March 4, 2002,
letter from Boyd's attorneys advisng HeartSouth of Boyd's intent to "discontinue’ their employment
raionship. Thethrust of HeartSouth's argument was that Boyd, by continuing to work a HeartSouth
after the expiration of the one year term, subjected himsdlf to continued enforcement of the contract.
HeartSouth a o filed an answer to the counterdam and thirty-party complaint.

110. OnJunel0, 2002, HeartSouth filed its second responseto Boyd's motion to dismissand atteched
eght more exhibits The eght exhibitsinduded: (1) excerpts from the deposition testimony of Boyd; (2)
andfidavit from Covin; (3) an afidavit from Dr. Dieter W. Schneider, M.D., aphysdan employed during
and after Boyd's employment; (4) Minutesfrom aFebruary 1, 2002, manager'smesting; (5) the February
14, 2002, memo from Covin to Boyd and other physicians employed by HeartSouth; (6) a February 20,
2002, letter from an attorney concerning review of the employment agreament; (7) the March 12, 2002,
letter from Boyd's atorney informing HeartSouth of Boyd's intent to "discontinue’ his employment
relaionship with HeartSouth; and (8) Boyd's March 14, 2002, resgnation |etter.

111. Onduly 12,2002, the chancery court issued itsmemorandum opinion on Boyd'smotionto dismiss
holding thet the employment agresment hed in fact Igpsed and hed no legd effect; therefore an action for
breach of contract, damages, and injunctiverdief could not be maintained asa"vaid and binding contract”
did not exis. The chancery court reasoned thet the employment agreement, by its own terms, provided

for a one year contract with no provisons for renewd, extension, or holdover; therefore the contract
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expired one year after April 1, 2000, or March 31, 2001. On April 16, 2002, when the complaint was
filed, theredid not exist avaid and binding contract between plaintiff and defendant upon which thisaction
could bebased. The chancery court found thet the covenant wasan "integrd part” of the agreement which
did nat providefor severahility. Alterntively, the chancery court found thet, a mog, if the covenant Sayed
in effect for one year dfter the agreement's lgose, the covenant il expired Sixteen daysbeforethelavauit
was filed. Soon theresfter, the chancery court issued aM.R.C.P. 54(b) certificate and judgment.
112.  Aggrieved, HeartSouth gppedsto this Court.

STANDARD OF REVIEW
113. A Rue 12(b)(6) mation should not be granted unlessiit gopears "to a cartainty thet the plaintiff is
entitled to no rief under any sat of facts thet could be proved in support thedam.” M.R.C.P. 12 ont.
We have sated that a Rule 12(b)(6) moation to dismiss "should nat be granted unlessit appearsbeyond a
reasonable doulbt thet the Plaintiff can prove no set of facts in support of his dam which entittes him to
rdief.” Butler v. Bd. of Supervisorsfor Hinds County, 659 So.2d 578, 581 (Miss. 1995) (citations
omitted). Whenreviewingthetrid court'sgrant of amotion to dismiss pursuant to Rule 12(b)(6), thisCourt
employsdenovo review. Tucker v. Hinds County, 558 So.2d 869, 872 (Miss. 1990).
f14. As HeartSouth has ds0 raised the possibility that the Rule 12(b)(6) motion may have been
converted by the chancery court into aRule 56(b) mation for summeary judgment, the goplicable Sanderds
for reviewing a Rule 56 summary judgment will aso be discussed. A Rule 56(b) mation for summary
judgment should not be granted unless "'no genuine issues of materid fact exie.” M.R.C.P. 56(b). The
moving party must be entitled to judgment asamatter of law, and "the burden of demondrating thet there
IS no genuine issue of materid fact fals on the party requesting the summary judgment.” Mozingo v.

Scharf, 828 So.2d 1246, 1249 (Miss. 2002) (citing Short v. Columbus Rubber & Gasket Co., 535
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S0.2d 61, 63-64 (Miss. 1988)). "The evidenceis viewed in the light mogt favorable to the nor-moving
paty." Wattsv. Tsang, 828 So.2d 785, 791 (Miss. 2002) (quoting Conley v. Warren, 797 So.2d
881, 882 (Miss. 2001) (citations omitted)). When ruling on atrid court's grant or denid of amoation for
summary judgment, we employ adenovo dandard of review. 1d. at 1249 (ating Aetna Cas. & Sur.
Co. v. Berry, 669 S0.2d 56, 70 (Miss. 1996)).

DISCUSSION

I.  DID THE CHANCERY COURT ERR IN GRANTING DR.
TIMOTHY BOYD'SRULE 12(B)(6) MOTION TO DISMISS?

115. HeatSouth arguesthat the chancery court committed reversble error under this Court's holdings
in Palmer v. Biloxi Regional Medical Center, Inc., 649 So.2d 179 (Miss. 1994), and Jones v.
Regency Toyota, Inc., 798 So.2d 474 (Miss. 2001), by looking outsde the complaint to other
documents and evidence and theresfter ruling on Boyd's Rule 12(b)(6) mation to dismiss  HeartSouth
further argues that it was improper for Boyd to atach as an exhibit to his maotion to disnissa March 6,
2002, letter from HeartSouth to Boyd regarding his deciSon to cease negatiations concarning apossible
membership in HeartSouth.

116. Boyd arguesthat the chancery court did not err in dismissing under Rule 12(b)(6). He arguesthat
the chancery court did not have to look further than the complant, Snce the employment agreament was
atached the complant for the court's review. He further argues that if any party improperly presented
documentation and evidence whichwould cause the chancery court to look outside the complaint, it was
HeartSouth.

117.  Hrg, HeartSouth complains thet the chancery court erroneoudy looked outside of the complaint

whenruling upon the Rule 12(b)(6) mation.  Itistruethat according to Rule 12(b)(6) and (c), the chancery



court in ruling upon amation to dismiss should not look outsdethe pleadings. M.R.C.P. 12(b)(6) & (C).
HeartSouth argues that every time atrid court congders evidence and documentation outside of the
complant when ruling upon aRule 12(b)(6) moation, then areversble error has been committed under this
Courtshaldingin Jones, 798 So.2d 474. Sufficeit to say that HeartSouth's undersanding of Jonesis
limited. Asfar aslooking outsde the pleadings, HeartSouthisin no podtionto complain. HeartSouthis
the very onewho submitted atotd of ten exhibitswith itstwo responsestothemationto dismiss. Itismore
thanalittle hypocritica for HeartSouth now to complain about the presentation of Boyd'stwo exhibitswith
hismationto dismisswhenit submitted ten exhibitsfor congderation whichinduded somefifty-three pages
of excarpts from Boyd's deposition tesimony.
118.  HeatSouthattached theemployment agreement tothe complaint asan exhibit. Thechancery court
was freeto review the employment agresment and look a its terms and provisons Rule 10(c) of the
Missssppi Rules of Civil Procedure providesthat, "[@ copy of any written indrument which isan exhibit
to apleading isa part thereof for dl purposes” M.R.C.P. 10(c). Sncethe employment agreement asan
"exhibit" to the pleading isa"part thereof," the chancery court was free to review the agreement in ruling
upon aRule 12(b)(6) moation to digmiss. Upon examingion of the employment agreament, it is not hard
to see why the chancery court found that a Rule 12(b)(6) motion was proper for falure to date adam
upon which rdief may be granted.
119.  Second, HeartSouth arguesthat the chancery court must teke astruethe spedific dlegations made
in the complant thet "thereisavaid and enforcesble contract.” Thisisnot 0. Thechancery court isonly
obliged to takethe"factud" dlegationsmedein the complaint astrue, not the"legd” dlegaionsmedeinthe
complant. Tucker v. Hinds County, 558 S0.2d 869, 872 (Miss. 1990) (citing Davidson v. Georgia,

622 F.2d 895, 897 (5th Cir. 1980)). The chancery court had the employment agreement for review and
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was nat obliged to ignore the plain language of the employment agreement and ingteed acoept the
unsubgtantiated dlegations of HeartSouth'slegd daims. Furthermore, thearguments mede by HeartSouth
concerning an"implied renewd" of the employment contract and/or an employment contract based on “the
parties actions' are not supported by case law in this State. This State has never recognized an
employment contract based oninferencesfrom “party actions' or "implied renewd.” Suchaholdingwould
be contrary to the "employment a will" doctrine and the pard evidence rule which are the established
precedent ontheissue. See McArn v. Allied Bruce-Terminix Co., 626 So.2d 603 (Miss. 1993);
Housing Auth., City of Laurdl v. Gatlin, 738 So.2d 249 (Miss. Ct. App. 1998). Aswill be
discussad further in greater detail, the employment agresment which was presented to the chancery court
was not avalid enforcegble contract asit hed lgpsed by its own termswithout renewa over ayear before
the lawvauit was filed. Asit is Smple contract law thet a vaid and enforcegble contract is required to
maintain an action for breach of contract or injunctive rdief thereon, the chancery court did not err by
granting the Rule 12(b)(6) mationto dismiss  See Garner v. Hickman, 733 So.2d 191, 195 (Miss.
1999).
120.  Third, HeartSouth arguesthat pursuant to Rule408 of theMissssSppi Rulesof Evidence, theMarch
6, 2002, letter was a "compromisg’ and/or "settlement” letter which should nat have been admiitted into
evidence. Rule 408 specificdly providesthat:

Evidenceof (1) furnishing or offering or promising to furnish; or (2) acogptance or offering

or promising to accept, a vauable congderation in compromising or attempting

to compromise a claim which was disputed as to either validity or

amount, is not admissble to prove ligality for or invdidity of the dam or its amourt.

Evidence of conduct or Satements made in compromise negatiations is likewise not

admissble This rule does nat require the exduson of any evidence othewise

discoverable merdy becauseit ispresented inthecourse of compromisenegatiaions. This
ruedso doesnot require exdusonwhen theevidenceisoffered for another purpose, such
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as proving bias or prgudice of a witness, negativing a contention of undue dday, or
providing an effort to obstruct acriming investigation or prasscution.

M.R.E. 408 (emphesisadded). Under the circumstanceswhich exised on March 6, 2002, whenthis|etter
was prepared and executed, it is difficult to determine whether the letter isin fact a"compromisg’ and/or
"sdtlement” letter or whether it was a letter merdly rdaing to Boyd's decison to discontinue his
emnployment relationship with Covin and HeartSouth. As of March 6, 2002, no controversy existed
concerning Boyd's practice of medicinein violaion of the covenant or in breach of contract. Theletter is
aresponse to Boyd's decison to leave the HeartSouth practice which occurred before any controversy
concerning breach of contract occurred. The most Sgnificant passage in the letter, which tendsto Sgnify
thet indeed it isnot a"compromisg” and/or "settlement” |etter, indudes the following Satements
Hease be advised that in Paragrgph 1 of the PHYSICIAN EMPLOYMENT
AGREEMENT (the"Agreement”) it isprovided thet the contract termineatesoneyear from
February 1, 2000. Accordingly, the contract terminated on that date and the
relationship that has existed between the partiessince that day isthat of
"employment at will."
(empheds added). By itsown Satement, HeartSouth acknowledged that the employment agreement was
no longerinforce. At beg, the letter can be characterized as mere "puffing” in an attempt by Covin and
HeartSouth to downplay the Sgnificance of Boyd leaving the cardiology practice and any daimsmede by
Boyd during negatiationsfor "membership” regarding hisright and digibility for membershipin HeartSouth.
I[l.  ASSUMING THE CHANCERY COURT'SRULING WASTHAT OF
A RULE 56 MOTION FOR SUMMARY JUDGMENT, DID THE
CHANCERY COURT ERR IN FINDING THAT THERE EXISTED
NO DISPUTED ISSUES OF GENUINE MATERIAL FACT?

121. HeatSouth arguesthat if the chancery court's ruling merdy amounted to adismissa
on the bas's of summary judgment; then the chancery court committed reversble error by

faling to fallow the proper procedure for converson of aRule 12(b)(6) motion into arule
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56 moation for summary judgment. HeartSouth arguesthat according to this Court's rulings
inPalmer, 649 So.2d 179, and Jones, 798 So.2d 474, the chancery court's trestment of the
Rule 12(b)(6) mation likethat of aRule 56 mation amountsto revergbleeror. Ladly, HeartSouth argues
that there exigs digputed issues of materid fact; therefore summary judgment was not gppropriate.
22. Boyd arguestha evenif the chancery court erred initsconverson of the Rule 12(b)(6) mationinto
aRue 56 mation; the Court dill did not commit reversble error. Furthermore, Boyd arguesthat the fects
in Palmer and Jones are disinguishable and the mandates of those holdings are satidfied depite the
chancary court'sfalure to formaly convert the motion properly.
923. Asdready daed in Issue |, based on the dlegations contained in the complaint, the language of
the employment agreement, and prevailing precedent concerning "a will employment” and pardl evidence:
the chancery court's order which granted Boyd's maotion to dismiss was not error.
[1I.  DID THE CHANCERY COURT ERR IN FINDING THAT THE
PHYSICIANS EMPLOYMENT AGREEMENT DID IN FACT
EXPIRE ON MARCH 31, 20017
24. Next, HeartSouth argues that the chancery court erred by finding thet the employment agreement
was an expired contract and therefore not vaid and enforcegble. The thrust of HeartSouth's argument
centers around its assertion that some sort of “implied contract” or contract created by "the party actions'
exiged and thereby operated as arenewd of the employment agreement. HeartSouth argues thet, Snce
Boyd did not ask for anew contract and remained an employee of HeartSouth after the lapse of the one
year pecified in the employment agreement, he acquiesced to its renewd and his actions o cregte a
hinding employment contract. HeartSouth aso arguesthat the chancery court'sruling, whether under Rule
12(b)(6) or Rule 56, failed to cong der the alegeationsmade by HeartSouth that avaid enforcegble contract

did exig for which rdief may be granted.
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125. Boydarguesthat by theemployment agreement'sownlanguage, the contract expired dmost exactly
one year before he dedided to "discontinue” his employment rdationship with HeartSouth.  He further
argues, that basad onthe " employment at will* doctrine, he cannat beforced into animplied contract. Boyd
as0 assartsthat under thepardl evidencerule and the language of the contract, the employment agresment
ocould not be modified by ord understandings between the parties

26. Asthisisanissueof contract condruction, smple contract principles gpply. The Court'sandyss
when confronted with the interpretation of a contract is three tiered. "Firg, the court will atempt to
asoartain intent by examining the language contained within the 'four corners of theingtrument in dispute”
Pursue Energy Corp. v. Perkins, 558 S0.2d 349 (Miss. 1990) (citing Pfisterer v. Noble Cities
Serv. Qil Co., 320 So.2d 383, 384 (Miss. 1975)).2 Second, "[i]f examingtion soldy of the language
withinthe insrument'sfour corners does not yidd adear undersanding of the parties intent, the court will
[implemeant] . . . gpplicable'canons of condruction.” Pursue Energy Corp., 558 So.2d a 352, (citing
Clark v. Carter, 351 S0.2d 1333, 1334 & 1336 (Miss. 1977).* Third, "if intent remains unascartaingble
(i.e, theingrument is ill conddered ambiguous), then the court may resort to [the] . . . congderaion of
extringc or paral evidence" Pursue Energy Corp., 558 So.2d at 353.

A. FOUR CORNERSOF THE INSTRUMENT.
727. Thegod of this Court is to give effect to the intention of the parties "The generd rule isthe

intention of the parties mugt be drawn from the words of the whole contract, and if, viewing the language

3 Seealso Thornhill v. System Fuels, Inc., 523 So.2d 983, 998 (Miss. 1988) (holding
thet it isthe duty of a court to condtrue an indrument as written).

4 See also St. Regis Paper Co. v. Floyd, 238 So.2d 740, 744 (Miss. 1970) (holding the
court should give grest waight to the writing in the indrument when determining intent).
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used, it is dear and explicit, then the court mugt give effect to this contract unless it contravenes public
pdicy." Jonesv. Miss. Farms Co., 116 Miss. 295, 76 So. 880, 884 (1917). "Oneshouldlook tothe
‘four corners of the contract whenever possbleto determine how to interpret it Warwick, 738 So.2d
a 214 (dting McKee v. McKee, 568 S0.2d 262, 266 (Miss. 1999)). "Therefore, when interpreting a
contract, the court's concern is not nearly o much with what the parties may haveintended but with whet
they sad, snce the words employed are by far the best resource for ascertaining the intent and assigning
meaning with fairnessand accuracy.' " 1d (quoting Simmons v. Bank of Miss., 593 So.2d 40, 42-43
(Miss 1992)). Contracts mugt be interpreted by objective, not subjective Sandards, therefore "[c]ourts
mugt asoartain the meening of the language actudly usad, and nat 'some possible but unexpressad intent
oftheparties'" | P Timberlands Operating Co. v. Denmiss Cor p., 726 S0.2d 96, 105 (Miss. 1998)
(quating Cherry v. Anthony, Gibbs, Sage, 501 So.2d 416, 416 (Miss. 1987)). The paties
disagreement over the meaning of aword or provison, done, does not render an indrument ambiguous
| P Timberlands Operating Co., 726 So.2d a 105 (citing Whittington v. Whittington, 608 So.2d
1274, 1278 (Miss. 1992)).

128.  Applying these contract principles to the facts leads to the condusion that the contract between
HeartSouth and Boyd was not ambiguous and dearly provided for oneyeear of vaidity and enforceghility.
Sedificdly the "TERM" provison of the employment agreement provided that “[p]hysdan agressto
employment with Clinic and to actively pursueamedicd practice in the Hattiesburg, Missssppi areafor
aperiod of oneyear beginning on April 1, 2000 (hereindter the "Effective Date")." (emphess
added). The contract language dearly provides thet the employment agreement isvaid for one year of
employment which ended on March 31, 2001. No renewd of this agreement was ever executed, and

nather party daimsthat another written contract hasbeen executed. Thereisaso no argument or evidence
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of any kind concarning an "ord" contract for employment between the parties. Boyd did not discontinue
his employment relaionship with HeartSouth until March 14, 2002, to be effective on March 18, 2002,
This was dmost one year dter the employment agreament lgpsed by itsown teems. HeartSouth did not
fileitscomplaint for breach of contract until April 16, 2002, whichisexactly oneyear and Sixteen daysafter
the employment agreement lapsed.

129. HeartSouth argues that, Snce the "TERMINATION" dause of the agreament did not provide
for termination upon the one year lgpse, the agreement is il inforce. If HeartSouth wanted to provide
for automatic renewd upon lapse, then it should haveinduded such languageinitscontract. Furthermore,
it isabsurd to think thet a contract such as this does not lapse by its own "terms™ but requires a spedific
provisoninthe"TERMINATION" provisonto that effect. Aswas dated earlier *[clourtsmugt ascertain
the meaning of the language actudly usad, and not 'some possible but unexpressed intent of the parties’
" IP Timberlands Operating Co., 726 S0.2d a 105 (quoting Cherry, 501 So.2d a 416). The
courts are "' ‘concerned with what contracting parties have sad to each, not some secret thought of one
[that wag] not communicated tothe ather.' " Palmere v. Curtis, 789 So.2d 126, 131 (Miss. Ct. App.
2001) (quating Miss. State Highway Comm'n. v. Patterson Enter., Ltd., 627 So.2d 261, 263
(Miss 1993)). Regardless of HeartSouth's "after the fact” intent regarding the lgpse of the agreement, it
did not o provide for automatic renewd in its contract.

130.  Furthermore, HeartSouth's arguments concerning "implied renewd" or acontract creeted by "the
parties adtions' isdsowithout merit and againg themandates provided in theemployment agreament. The
"Amendments' provison of the employment agreament spedificdly providesthat " [t]his Physicians
Employment Agreement constitutestheentireagr eement of the partiesand may not be

changed orally, but only upon an amendment in writing signed by the parties hereto.”
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(empheds added). The agreament dearly provides that an "amendment in writing Sgned by the parties’
isrequired for the vaid change of any term of the contract. The agreement by its own terms may not be
changed "ordly." This contract language is entirdy repugnant to HeartSouth's daims thet the agreement
was "renewed by implication” or that Boyd's "actions' ether support a renewa or a new contractud
relaionship. Furthermore, HeartSouth's argument that Boyd's actions crested anew contract, specificdly
Boydsfalureto inform it of the lapse of hisemployment agreament, are without meit.

181 Ladly, HeartSouth's argument thet the chancery court must view the dlegations in the complant
regarding the vadidity of the employment agreament as true when ruling on aRule 12(b)(6) mation isdso
without merit.  The chancery court when ruling on a Rule 12(b)(6) mation is only reguired to teke the
factud dlegationsin the complaint astrue, the court isnot reguired to teke the plaintiffs verson of thelegd
dlegations in the complant astrue. Tucker, 558 So.2d a 872 (citing Davidson, 622 F.2d at 897).
Under the presant circumstances, the chancery court had the employment agresment available for review
snce HeartSouth atached it to the complaint and was free to determine on its own whether "legdly” the
agreement condlituted avaid and enforcesble contract.

132.  Under thefour cornersrule, thereisno ambiguity, and thecontract isdear. "When aningrument's
subgtance is determined to be dear and unambiguous, the parties intent must be effectuated.” Pursue
Energy Corp., 558 So.2d a 352 (aiting Pfisterer, 320 So.2d a 384). Since no ambiguity exigts, by
its own language the employment agreement hed in fact Igosad one year before Boyd |eft HeartSouth and
one year and Sxteen days before HeartSouth filed its complaint for breach of contract. Since the
agreament is not ambiguous, we do not address canons of condruction.

B. PAROL EVIDENCE.
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133. HeatSouthdso atemptsto prove"implied renewd" and the cregtion of acontract by "the parties
actions' through the use of pard evidence. HeartSouth asserts thet Boyd's actions of not informing
HeartSouth of the agreaments lapse, continuing to work as if an employment rdationship exiss ad
entering negatiations based on the "ELIGIBILITY TO PURCHASE MEMBERSHIP UNITS' dause
dearly support afinding that avaid employment contract exists This argument fails for three reesons
134. Frg, asdready dated above, the agreements " Amendments' provison forbids ord modification
or any changes to the contract without a written amendment sgned by the paties There has been no
written amendment sgned by dther party; therefore there can be no amendment to the terms of the
contract. The agreement in fact Igpsed on March 31, 2001.

135.  Second, aswill bediscussad further bd ow, HeartSouth'sargument iscontrary to the " employment
a will" doctrine See McArn, 626 So.2d 603. This Court has carved out no exception for the
drcumgtances found heran.

136.  Third, theemployment agreament isnat ambiguous, thereforeparal evidenceastoora modification
or the credtion of a contract with differing terms by "implication,” cannat be dlowed. It isawdl sdtled
principle of contract law that parol evidence should never be admitted where the terms of a contract are
clear and unambiguous. Turner, 799 So.2d a 32 (citing Estate of Parker v. Dorchack, 673 So.2d
1379, 1392 (Miss. 1996)). "Onedf the fundamentd principles of contract law istheat pardl evidence will
not be recaived to vary or dter the terms of a written agreement that is intended to express the entire
agreament of the partieson the subject matter at hand." Housing Auth., City of Laurel v. Gatlin, 738
S0.2d 249, 251 (Miss. Ct. App. 1998) (citing Grenada Auto Co. v. Waldrop, 188 Miss. 468, 471,
195 So. 491, 492 (1940); Perrault v. White Sewing Mach. Co., 157 Miss. 167, 176, 127 S0.271,
274 (1930); Edrington v. Stephens, 148 Miss. 583, 586, 114 S0.387, 389 (1927); Kerr v. Calvit,
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1 Miss. 115, 118 (1822)). " 'Pardl evidence asto surrounding circumstances and intent may be brought
inwherethe contract isambiguous, but where. . . the contract [ig found to be unambiguousit hasno place
"Heritage Cablevision v. New Albany Elec. Power System . . ., 646 S0.2d 1305, 1313 (Miss.
199) (quating Cherry, 501 So.2d a 419). Additiondly, parol evidence hasno placeuntil after the court
haslooked to thefour cornersof the contract and gpplied contract canonsof condruction. Martinv. Fly
Timber Co., 825 S0.2d 691, 695 (Miss. Ct. App. 2002) (citing Pursue Energy Corp., 558 So.2d a
352)). InFrierson v. Delta Outdoor, I nc., 794 So.2d 220, 224 (Miss. 2001) and Cooper v. Crabb,
587 So.2d 236, 241 (Miss. 1991), this Court held that the rule againgt the admissibility of parol evidence
when a contract is unambiguousis"'nat merdy arule of evidence, but isone of subdantivelaw.” Ladly,
inHousing Auth., City of Laurel v. Gatlin, 738 S0.2d 249, 251 (Miss. Ct. App. 1998), hdd that the
paral evidence rule precludes the consderation of evidence which purports to show an ord modification
of an employment contract.
C. EMPLOYMENT AT WILL DOCTRINE.

137.  HeartSouth arguesthat Boyd is subject to an"implied contract” which was created by the actions
of the parties and for which no terms have been written. HeartSouth argues that Boyd's actions crested
a contract between the parties and therefore subjects him to the terms of the origind employment
agreement.

138. HeatSouth's argument is contrary to the "employment a will" doctrine. HeartSouth would have
this Court hold Boyd subject to an "implied contract” for which no teemsexig. It would be repugnant to
precedent to dlow HeartSouth to hold Boyd lidble under a "fictitious' employment contract and impose

terms upon him for which he never agresd to abide.
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139.  Missssppi hasfollowed the "employment a will" doctrine Snce 1858. McArn, 626 So.2d a
606 (ating Perry v. Sears, Roebuck & Co., 508 So.2d 1086, 1088 (Miss. 1987)). The"employment
a will" doctrine provides that "an employment contact a will may be terminated by ather party with or
without judification.” 1d. a 606 (quating Kelly v. Miss.Valley Gas Co., 397 So.2d 874, 877 (Miss.
1981)). "[A]bsent an employment contract expresdy providing to the contrary, an employee may be
discharged at the employer'swill for good reason, bad reason, or no reason at all, excepting only reasons
independently dedaredlegdly impermissble” M cArn, 626 So.2d & 606 (quoting Shawv. Burchfield,
481 S0.2d 247, 253-54 (Miss. 1985)).See al soMi ss. Employment Sec. Comm'n v. Philadelphia
Mun. Separate Sch. Dist., 437 So.2d 388, 397 (Miss. 1983)). ThisCourt has only recognized two
excegptionsin tort to the "doctrine of employment a will" in M cArn wherein we Sated:

We are of the opinion that there should bein a least two drcumdatances, anarrow public

policy exception to the employment at will doctrine and this should be so whether thereis

awritten contract or not: (1) an employee who refusesto participatein anillegd act asin

Laws|[v. AetnaFinanceCao., 667 F.Supp. 342 (N.D.Miss. 1987),] shdl not bebarred

by the common law rule of employment a will from bringing an action in tort for dameges

agang his employer; (2) an employee who is discharged for reporting illegd acts of his

employer to theemployer or anyone dseis nat barred by the employment a will doctrine

from bringing action in tort for dameges againgt his employer.
626 So.2d at 607.
140. HeartSouth's"implied contract” iscontrary to our haldingsconcerning "employment a will." If this
Court found that HeartSouth through the use of paral evidence could prove an "implied contrect” and
thereby seek dameges for the breach of such contract, then employees could dso get around the
"employment a will"* doctrine and suetheir employersfor breach of an "implied contract” for employmertt.

Under HeartSouth's theory, no assent to be bound is necessary for an "implied contract.”  All that
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HeartSouth argues thet is needed is "actions’ which are conggent with a contractud relaionship.
HeartSouth's argument is without merit and contrary to established precedent.
1. Insum,wehavedaedthat " Ttlheright to contract isfundamentd to our jurisorudence and absent
mutua mistake, fraud and/or illegdlity, the courts do not have the authority to modify, add to, or subtract
fromthetermsof the contract vaidly executed betweentwo parties'* Wallace v. United Miss. Bank,
726 S0.2d 578, 584 (Miss. 1998). (quotingFirst Nat'| Bank of Vicksburgv. Caruthers, 443 So.2d
861, 864 (Miss. 1983)). " 'Contractsare solemn obligationsand it isnot thefunction of the courtsto make
contractsfor parties but rather to giveeffect to them aswritten.' " Miller v. Miss. Stone Co., 379 So.2d
919 (Miss. 1980) (quoting Robertsv. Corum, 236 Miss. 809, 815; 112 S0.2d 550, 556 (Miss. 1959)).
For these reasons, we cannat at the request of Heartsouth hold Boyd subject to an employment contract
that does not exi<t.
IV. DID THE CHANCERY COURT ERR IN FINDING THAT THE
COVENANT NOT TO COMPETE/NOT TO SOLICIT DID NOT
SURVIVE THE EXPIRATION OF THE EMPLOYMENT
AGREEMENT?
142. HeartSouth argues that the covenant not to compete/not to solicit survived the lgose  of the
employment agreement and supportsitsbreach of contract daim. It arguesthat |gpse of theagreement had
no effect on the covenant's enforceghllity.
143.  Boyd aguestha by the employment agreements own terms, the covenant expired upon lgose of
the agreament. Hearguesthat the method of termination or lgpse of the agreement isthe turning fact which

supports the condusion that the covenant expired on March 31, 2001, dong with the other provisonsin

the employment agreament.
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4.  Agan, smplecontract law isgpplicable. Asthebasc principleshave dreedy been datedin Issue
11, they need not be fully provided for here. Adopting the three-step process and the rationd e discussed
inlssuelll, leedsto the condusion that the covenant did in fact expire on March 31, 2001, whentheertire
agreament lapsed. In addition to those arguments discussed in Issue 1, HeartSouth presents severd new
arguments which will be discussed here. Those arguments fully fleshed out in Issue 111, will only be
referenced.

5.  Frg, HeartSouth arguesthet despite the oneyear term provided for in the employment agreement,
the covenant did not lapse with the agreement. As dready dated earlier the covenant's own language
provided spedficdly that " [i]n the event Clinic terminatesthis Agreement without cause,
Physician terminates this Agreement due to breach by Clinic, of if this Agreement
terminates by itsown termswithout Physician being allowed to become a M ember of
Clinic; then this covenant not to compete will not be enforced by Clinic and will be
deemed null and void." (emphasisadded). By its own terms the covenant was "deemed null and
void' if the" Agreement terminated by itsown termswithout Physdian being al owed to becomeaMember
of theClinic"* This sentence sguardly gppliesto the present drcumgtances and dearly and unambiguoudy
providesfor the termination of the covenant'senforcement upon lgpse of the agreement if the physScianhas
not became amember of thedinic. Asdready discussed, Boyd never becameamember of thedinic and
the agreement lgpsad; therefore the covenant is not vaid and enforcegble but is*null and void.”

6. Second, HeartSouth dso arguesthat technicaly theagreament was never terminated in compliance
with the"TERMINATION" providon of the agreament; therefore the covenant did not terminate either.
This argument is dso without merit. Not only does the covenant expresdy provide for lapse of the

agreament and the "TERM" provison provide for only a one year teem; but the "TERMINATION"
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provison and its language does not even mention a proper procedurefor “terminaion” upon lgpse. Asan
afterthought, HeartSouth may now fed thet they should haveinduded aprovisoninthe" TERMINATION"
dausefor lgose but that doesnot support afinding by this Court thet such aprovisonisand should be part
of thecontract. If HeartSouthwanted to providefor autometic renewd upon lgpse or Specific requirements
for lgpseto effectivey terminate the agreament, then it should have ind uded such languagein their contract.
Furthermore, it is aosurd to think that a contract such asthisdid not lgose by itsown "terms” but required
agedficprovigoninthe"TERMINATION" provisontothat effect. Additiondly, evenif thisCourt were
to entertain such an absurd assartion; then the gpplicable canons of congtruction would forcethis Court to
congrue theingdrument againgt HeartSouth, the maker, and find theat the employment agresment had infact
terminated by way of lgose on March 31, 2001.
147.  Third, by itsown terms; in order for the covenant to be invoked and the one year period of no-
compete to beinitiated; "termination’” of the contract isnecessary.  Theagreement Satesthet the covenant
isinvoked for " one (1) year immediately following either the voluntary termination by
Physician or termination by Clinic of Physician's employment pursuant to this
Physician Employment Agreement, with cause." (emphadsadded). The agreament wasnever
"terminated” by dther party. The agreement merdly lapsed for want of renewd. Furthermore, as'lgpse’
isnot adefined action for the purposes of the "TERMINATION" dause; there can belittle doubt thet the
covenant was not ever intended to be invoked and enforced upon lgpse of the employment agreement.
V. ALTERNATIVELY, DID THE CHANCERY COURT ERR IN
FINDING THAT THE COVENANT NOT TO COMPETE/NOT TO
SOLICITIN FACT EXPIRED SIXTEEN (16) DAYSBEFORE THE

FILING OF THE COMPLAINT, THEREFORE MAKING
DISMISSAL UNDER RULE 12(B)(6) APPROPRIATE?
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VI. IS THE COVENANT NOT TO COMPETE/NOT TO SOLICIT
CONTRARY TO PUBLICPOLICY AND PATIENTSRIGHTSAND
THEREFORE INVALID?

148. Having dready found that the employment agreement termingted by its own terms on March 31,
2001, and thet the covenant did nat survive the lgpse by the terms provided in the contract, we need not
discussthese issues
CONCLUSION

149. Thechancary court did not err in granting Boyd's mation to dismissfor falureto
date adam asthe employment agreement upon which HeartSouth's daimswere basad hed in fact Igpsed
one year before the complaint was filed. The chancery court did not er in reviewing additiond
documentationin ruling uponthemationtodismiss. Furthermore, even assuming themationto dismisswas
moreproperly amationfor summeary judgment; the chancery court dill did not err infinding thet no digputed
issues of genuinematerid fact exiged. Lastly, the chancery court did nat e infinding that theemployment
agreament in question hed in fact expired and was nat renewed by “implication.” Therefore, we afirm
the learned chancdlor's judgmentt.
150. AFFIRMED.

SMITH, PJ., WALLER, EASLEY, CARLSON AND GRAVES, JJ., CONCUR.

PITTMAN, CJ., AND COBB, J.,, CONCUR IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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